It was speculated in this proceeding that the tramming of the
controls of the continuous-mining machine beyond the last row of
permanent supports was an act which was done by the second shift
which came to work at 3:00 p.m.  Consequently, the inspector appro-
priately waited until both shifts had had the plan explained to them
before he abated the citation.  I believe that those facts1 support
a finding that the operator demonstrated a good-faith effort te
achieve rapid compliance, and that the penalty should neither be
increased nor decreased under the criterion of good-faith effort
to achieve rapid compliance.

The last findings of fact set forth above, that is, Nos. 7 and 8
show that the operator is currently carrying on its business under
provisions of the Bankruptcy Act and, consequently, can only pay penal-
ties based on the provisions of the court's disposition of that filing
in bankruptcy.  Since respondent has an outstanding obligation to pay
off both secured and unsecured creditors in a considerable amount,
I think it would be appropriate to find that large penalties would
have an adverse effect on the company's.ability to continue paying
off its creditors and, therefore, any penalty assessed in this pro-
ceeding should take that criterion into consideration.

The remaining two criteria are negligence and gravity.  Insofar
as negligence is concerned, the evidence supports a finding that there
was at least ordinary negligence because the continuous-mining- machine's
controls were advanced farther than they should have been.  Although
the roof-control plan, which is Exhibit No. 2 in this proceeding,
became effective only a "few days before the citation was written,
Mr. McGinn stated in his closing remarks that the old roof-control
plan, which has a date of March 2, 1979, contained the same provi-
sions that I used in finding that a violation of the roof-control plan
occurred.  Consequently, the operator was aware of the provisions of
his roof-control plan, and we cannot say that the section foreman was
unaware of the fact that the controls of the continuous-mining machine
should not have been advanced beyond the last permanent roof supports.

As to the criterion of gravity, the evidence and the findings
of fact that I have already made show that the immediate roof was
sandstone which is less hazardous than some shales and other types
of immediate roofs.  Also, fortunately, the continuous-mining machine
was equipped with a canopy which did have a safety factor built in
to it, if a person does go beyond permanent roof support.

Additionally, there is no evidence in the case to show that anyone
other than the operator of the continuous-mining machine went beyond
permanent roof support, and the operator of the roof-bolting machine
had installed the proper temporary supports before hje began to install
the permanent supports.  Consequently, we do.not have any evidence
that a large number of people went beyond permanent sup'port in this
instance.  Consequently, the gravity of the situation is not as great
as it might have been.  Of course, as the-inspector pointed out;, roof<-
control violations are the1 most serious ones in the coal mines becausethat the roof fall could not have been prevented by any known technology
